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It is an obvious truth that good law is simple ldat can be easily understood.
Law that can be understood only by lawyers doessatisfy this requirement.
Many of the complexities of law are not the faultlawyers, but are thrust
upon the public by the legislators and the regusatdhere is nothing the
lawyers can do about that — unless they happee madiamentary draftsmen,
but even if they are, their influence is limitedgooducing in as simple and
coherent a form as possible statutes and regusatiat achieve the wishes of
their executive and legislative masters. But tlaeevast areas of the common
law that have been left untouched, or virtuallyawahed, by the legislators. In
these areas the uncertainties and complexitiedupsal by an ever developing
jurisprudence, are judge-led. |1 do not intend tadlplay the role of academic
lawyers and practising lawyers. Their ideas of hbes common law should
develop in order to meet the changing needs ohagihg society are valuable
and often highly influential. But, in the last ressat is the judges, dealing with
actual cases, whose acceptance or rejection, ogtsoes modification, of the
ideas and analytical criticism placed before thgmatademic lawyers and by
professional lawyers acting for actual clients, vet@pe the development of
the law. And if the law they shape appears incaiteteprincipled or unclear,
it is the judges at whom the finger of blame shdddointed.

This is all trite stuff, well-known to all here whwractise the law, and it is no
more than an introduction to what | want to sayulsmmages — an area of the
common law largely, although not entirely, untoutty statutory reform but
some aspects of which are at risk, | believe, aob@ng — if they have not
already become, incoherent.

The incoherence is supported by the number of adgscattached to the noun
‘damages’ and intended, | suppose, to indicate rapb distinctions. The

reported cases speak of compensatory damages, vaggta damages,

restitutionary damages, exemplary damages, pundammages, vindicatory
damages and now as | have discovered from the @cRD5 edition of the

ABA Journal, curative damages. This proliferatidnagdjectives suggests a
variety of different purposes for the award of dge® It underlines the over-
complication of what should be a simple jurispruddrconcept and prompts a
re-examination of the purpose or, perhaps purpdsesyhich damages are
awarded in our civil law. Let me move at once to coynclusion. There are, |
suggest, only two legitimate purposes for the avedrdamages in a civil suit
— one is compensation for loss or damage causedrbggful conduct; the

other is vindication of a right that has been \ieteby wrongful conduct.

Let me start with the compensatory purpose.



Conceptually, this purpose is very easy to undedstA breach of contract or
a tort has been committed and has caused losg tadtim. The type of loss
that can be recovered from the wrongdoer is, ofsmuimited by remoteness
of damage rules with which all here will be familend which | do not wish
to spend time on. Cut-off points are necessary,gssules identifying who is
entitled to be classed as a “victim” are necesdawy, subject to these rules,
the victim of the wrongful act can claim damagesnpensatory damages, as
compensation for the loss caused by the wrong.

The word “loss”, however, needs amplification. ‘sbg not to be identified
in exclusively pecuniary or material terms. Phykigguries caused by
negligence may cause relatively little, if any, peiary loss but may involve
some physical impairment that constitutes a “ldsg"any normal yardstick.
The “loss” must, therefore, be given a monetary@ahat can be reflected in
an award of compensatory damages. The functionhef award is still
compensation although the quantum of the award apgear arbitrary. Pain
and suffering resulting from the physical injuriesgen if transitory, represents
for the period of the suffering a loss of the norivlassing of a freedom from
those things. Damages awarded for the pain andrsugfcan be recognised as
compensatory in intent.

In relation to some torts the nature of the wrohghinduct produces damage
that is of an intangible character. Defamation,obmious example, involves
damage to the reputation. A money value must beptuhis, and, here again,
the valuation of the loss may appear arbitrary,tbatpurpose of the award is,
or should be, compensatory. An immediate or prorafyaction and apology
by the defamer will mitigate the loss and redueedbmages. By contrast, an
insistence by the defamer on the truth of the ldyeh repetition of it, will
increase the damage to reputation, increase theeeqj insult to the victim
and justifiably increase the amount of compensatflidve damages will still be
compensatory in character.

It is in this context that reference to “aggravatddmages is often made.
Aggravated damages are awarded for the purposeowiding compensation
for conduct which has increased the seriousnesfiseoivrong inflicted on the
victim and, accordingly, increased the degree a# thsult for which
compensation must be paid. The function of so-ddléggravated” damages
remains compensatory. Aggravated damagesnate- repeatnot —extra-
compensatory damages. The purpose of the awarddsbewompensation for
what has happened.

Invasions of privacy — in jurisdictions that recagmsuch a tort — and the UK
is in a state of certain indecision about this -y miéen warrant relatively high
compensatory awards where the wrongful conduct lbeen particularly
insulting or has been persisted in after protest.

So-called “restitutionary” damages, too, are in opnion, best explained as
compensatory damages; awarded to compensate dss &&used by a wrong.
A distinction needs to be drawn between proprietapnetary claims, where
the claimant is alleging that the defendant is imgjch fund that belongs to the



claimant, and restitutionary damages claims. Thenéo arenot damages
claims at all. They are proprietary claims. The meent word on this
subject was delivered by the House of LordA.i@. v Blake [2001] 1 AC 268,
in which the leading opinion was delivered by Ld&tholls. The case arose
out of the publication by Blake, a convicted trgitaeho had escaped from
custody in England and made his way to the USSRpaymasters, of a book
describing his experiences as a member of the Sausdligence Service,
MI6. The book had been written in the USSR but hadn published in the
UK by a UK company (Jonathan Cape Ltd). The publishwere holding
£90,000 due to Blake as royalties. But Blake’s imgitof the book was a clear
breach of the contract he had entered into with Migen he joined the
service. So the Crown had an unanswerable breacbrifact claim against
him. But what they wanted was to deprive him of angfit from the writing
of the book. So the Attorney General claimed that£90,000 should be paid
to them as damages for Blake’s breach of conthadhe lower courts, the A-
G claimed that Blake was a fiduciary and that thewuld claim the fund on
that basis. That, therefore, had been a propriatiain to the royalties fund.
But that claim failed on the facts. The book wag#tem long after Blake had
ceased to owe any fiduciary duty to the Crown, r@dA-G did not contend
that anything in the book was any longer confiddntiformation. So breach
of contract was the only route to a successfuhtlto deprive Blake of the
£90,000.

The House, in a majority decision, held that themedy of an account of

profits was not confined to cases where a propgietéaim was being put

forward but could also represent a just responsa ¢taim for damages for
breach of contract. Lord Hobhouse of Woodborougbteva short, but strong,
dissent. | do not want to be drawn into the questether on the facts of the
case the majority’s order for an account of Blak®'sfits and payment of the
profits to the Crown as damages for breach of esnhtwas justifiable, but,

rather, to invite your attention to Lord Nicholl®marks about the relationship
between restitutionary damages, so-called, and ensgtory damages. Lord
Nicholls referred to cases when a person had madenauthorised use of
someone else’s property to his, the wrongdoer'saathge but without in any
way damaging the property. This often happens whegpass to land has
been committed. The wrongdoer has, without makimg @ayment, made an
unauthorised use of the land of another but hasmahy way damaged the
land.

Damages for trespass have always included, in auchse, mesne profits.
These are compensatory damages. The unauthorisedfuthe land has
deprived the owner of the opportunity of levyindga and reasonable charge
for the use of his land. The damages for the teegpthe mesne profits,
compensates the owner for that loss. Lord Shaw,i814 case referred to by
Lord Nicholls, gave the example of a person ridaghorse belonging to
someone else without the owner’s consent. Whathassbeen caused to the
owner by this trespass? The horse was none theewonsthe contrary the
horse was the better for the exercise. The damagesgver, should reflect the
fair charge for the ride that B could have demarifibts permission had been
sought. The principle is widely used in patent saflamages are assessed by



reference to the royalties thaould have been demanded. These are
compensatory damages, compensating the owner whrogperty has been
used without his, the owner’s, authority for beithgprived of the ability to
charge a reasonable sum for that use.

This principle can be applied also to breachesoatract. InWrotham Park v
Parkside Homes in 1974 houses had been built in breach of a otisti
covenant. No damage to the value of the dominar@ntent had resulted. An
injunction to demolish the houses was refused taitbuilder was ordered to
pay as damages for the breach the fee he mighdnehly have been asked to
pay for a release of the restrictive covenant. Dasision and approach was
expressly approved by the HouseAi®. v Blake. It is a logical application of
the principle underlying the assessment of mesoftpand the assessment of
damages for patent infringements.

Lord Nicholls, while approving these cases, reganiem as an exception to
the general rule that damages should be compegsatespectfully disagree.
It was true inWrotham Park that the dominant tenement and its value had not
suffered from the building of the houses in breatltovenant and true in
Lord Shaw’'s case that the liveryman’s horse had sudfered from the
unauthorised ride. But in each case the owner tesh leprived by the
wrongful conduct of the ability to demand a faie féor the release of the
covenant in the one case or the ride on the harteeiother. The loss was not
merely conceptual. It was actual and it was capableaving monetary value
attributed to it. The purpose of the award of dagsaigp these cases remains
compensatory. The approach adopted in these casesat; in my opinion, an
exception to the compensatory principle. Nor wais theBlake case.

In the Blake case the Crown had been deprived by Blake’s breacbntract
of the ability to forbid or to licence on its owarins the publication of the
book. This was a loss created by the breach ofracintlt was a loss capable
of being attributed a monetary value. The correetlysis of the case, in my
opinion, is that the royalties due from the pul#isto Blake constituted, in the
majority’s view, the due measure of compensatiorth® Crown for being
deprived of the ability to control the publicatiby Blake of his experiences as
an MI6 officer.

On the same principle, all awards of restitutionalgmages should be

justified, if they are justifiable at all, as conmsatory damages. If, or to the
extent, that the “restitutionary” damages cannojustified as compensation

for a loss caused to the victim by the wrongful cact in question, they are,

in my opinion, unprincipled unless, as may somesitne the case, they can be
justified as vindicatory damages. To extra-comptmgalamages | must now

turn.



Extra-compensatory damages

The most venerable type of extra-compensatory dasjdgng established in
our common law jurisprudence, is nominal damagesmiNal damages are
awarded where a legal wrong has been committechdwionsequential loss
has been caused. The purpose of the award is abodjc— to mark the
existence of the right in question and to markfde of its violation by the
wrongdoer.

Nominal damages are usually contrasted with subatatamages. | think this
is a mis-contrast. Substantial damages may be wgengll in amount.
Consequential loss may be trivial but nonethelesasurable eg a torn shirt.
The valid contrast ought, | suggest, be drawn betwen the one hand,
damages the justification for which is that theynpensate the victim for a
consequential loss caused by the wrongful condndt an the other hand,
damages the justification for which is that theg awarded to vindicate the
existence of a right that has been violated by whengful conduct or to
establish that the conduct was wrongful — two smfete same coin. Nominal
damages fall squarely in the latter category, theegory of vindicatory
damages.

So, too, exemplary and punitive damages are eximgpensatory. These
adjectives need to be examined. “Punitive” damagesawarded, it must be
assumed, with the intention to punish. But whatrn®ss is it of a civil court —
otherwise than in contempt of court proceedingshicwvaresui generic — to
punish? The business of civil courts is to adjuican disputes between
private citizens (including, of course, companisst@their respective rights
and liabilities) or on disputes between privatézeits and the executive as to
the legality of the executive’s actions or omissiolt is well-recognised that
the award by civil courts of punitive damages witle intention not of
compensating the victim of the wrongful conduct,r raf marking the
existence of a right that has been infringed, bytumishing the perpetrator of
the wrongful conduct is anomalous. It was so stégd.ord Devlin in the
House of Lords inRookes v Barnard in 1964, repeated by the House in
Broome v Cassell in 1972 and, again, in thKuddus case in 2002. The
guestion is not whether punitive damages are imrdemce with principle —
they are not — but whether the anomaly that theystiiute serves a useful
purpose and should be perpetuated. | do not irtienglto repeat what | said in
my opinion inKuddus in support of the view that the original justifia for
the award of punitive damages has disappearecthdire however, strongly of
that view but must accept that, absent statutotgrvention, or a road to
Damascus experience by enough of my Law Lord cglles, punitive
damages will remain part of our UK jurisprudencet Bbelieve it should be
very sparingly used.

The adjective “punitive” speaks for itself. The extjve “exemplary” on the
other hand is less descriptive. What are “exempldamages? What is the
purpose of an award of “exemplary” damages? The expressigometimes
used as a synonym for punitive damages. But thanhlpful and confusing.
If the purpose of the award is punitive, then ealipade a spade. In the pre
Rookes v Barnard days the expression “exemplary damages” was soresti



used for describing what we today might call “aggtad” damages ie
damages where extra compensation is due becawgEvating conduct on
the part of a wrongdoer that has increased theedegi damage suffered by
the victim. But, nowadays, damages are describédxasmplary” in contrast
to, and not as a sub-division of, compensatory d@siaBut if damages are
neither aggravated damages awarded for the purpbs®mpensation nor
punitive damages awarded for the purpose of puresihmvhat is left? Today,

| suggest, vindicatory damages, exemplified by tecent Privy Council
casesA-G of Trinidad v Ramanoop, an appeal from Trinidad, and, from the
BahamasMerson v Cartwright, cover all the remaining ground that might
formerly have been occupied by “exemplary” damagesxtra-compensatory
damages that are substantial (as opposed to ngnbnahre not punitive in
intent.

Vindicatory damages are particularly appropriateesghexecutive action has
infringed constitutional rights. BotRamanoop andMerson were cases of that
type. In the UK, section 8 of the Human Rights A&98 empowers, and
indeed requires, the courts to award “just satigfat (ss (3)) for a breach by
a public authority of a Convention (ECHR) rightanporated by the Act into
our domestic law. “Just satisfaction” may requine award of compensatory
damages where the infringement has caused conge&juless, but whether or
not consequential loss has been caused, justasaiist may, in an appropriate
case, require a vindicatory award in order to destrate that the complainant
does indeed have the right contended for and/oertgphasise that the
defendant’s conduct was unlawful and should naepeated.

In the Ramanoop case Lord Nicholls, delivering the judgment of tRavy
Council, described the purpose of an award of dasdg the victim of a
violation by the State of a constitutional right Baid this

“ ... the court is concerned to uphold, or vindicdtee constitutional
right which has been contravened. A declarationth®y court will
articulate the fact of the violation, but in mosises more will be
required than words. If the person wronged hatesed damage, the
court may award him compensation. ...An award of pemnsation
will go some distance towards vindicating the imf)ed constitutional
right. How far it goes will depend on the circuarstes, but in
principle it may well not suffice. The fact thaetright violated was a
constitutional right adds an extra dimension to theng. An
additional award, not necessarily of substantet,smay be needed to
reflect the sense of public outrage, emphasisentiportance of the
constitutional right and the gravity of the breaeimd deter further
breaches. ... Although such an award, where calledigolikely in
most cases to cover much the same ground in fiabt&ims as would
an award by way of punishment in the strict senkeetribution,
punishment in the latter sense is not its object. ...

And in Merson v Cartwright, where Lord Nicholls presided but where
| delivered the judgment (I should add that Barsndsle, like Lord



Nicholls and myself, was a member of the Boardathlrases), | cited
the passages froRamanoop that | have just referred to and said that

“If the case is one for an award of damages by wéay
constitutional redress ... the nature of the damayesrded
may be compensatory but should always be vindigaamd,
accordingly, the damages may, in an appropriate, Gaseed a
purely compensatory amount. The purpose of a vatdry
award is not a punitive purpose. It is not to ket executive
not to misbehave. The purpose is to vindicateritjiet of the
complainant, ... to carry on his life free from urijfied
executive interference, mistreatment or oppressionln some
cases a suitable declaration may suffice to vinditlae right;
in other cases an award of damages, including st
damages, may seem to be necessary.”

In Merson an award of $100,000 was upheld as a vindicatagra
(these were Bahamian dollars which have parity wighUS dollar).

These were Caribbean appeals deriving from cowntrigh written
constitutions which make provision for the recogmitof fundamental
human rights and freedoms. The Human Rights AcB188v makes
similar statutory provision. The damages issuekwharose in the two
Privy Council cases | have mentioned are likelarise sooner or later
in this country. Perhaps they have already donés@and when they
do, the same approach to the award of damagesdshouhy opinion,
be adopted. Compensatory damages should be awae$ed
compensation for loss or damage caused by the ‘ubrgnduct.
Where no loss or damage has been caused or whepeneation for
loss or damage seems inadequate to reflect théygrdvhe wrong, a
vindicatory award may need to be considered.

There should be no element in vindicatory damadgainishment or
of retribution. There may, however, be an elemémteterrence. Lord
Nicholls referred in theRamanoop judgment to the need to “deter
further breaches”.

It has often been said as one of the justificatiohexemplary or
punitive damages that the awards are needed to régietitions of the
unlawful conduct. Lord Hutton said so lfuddus (see paragraph 79).
And in the US Supreme Court Justice Kennedy, githey majority
opinion, in Sate Farm Mutual Automobile Insurance Co v Campbell
((2002) 538 US 1) in 2002, said that punitive daesatare aimed at
deterrence and retribution” (p 5). | would accdttif the facts of a
particular case throw up the need to deter thendeiigt from repetition
of the wrongful conduct, effective vindication dtvictim’s infringed
right may require a vindicatory award to serve thmerpose of
deterrence. But | think this purpose should be yedswith great
caution. The normal remedy granted by civil coutts restrain
repetitions of wrongful conduct is the grant of amunction. If,



however, the injunction is sought on behalf of public at large and
not for the protection of the personal rights @& tthaimant, it can only
be sought by the Attorney Gener@8ouriet v UPW [1978] AC 435
established that that was so. So on what basiarcamward of damages
for the purpose of deterrence, where the deterrsnoet necessary for
the protection of the claimant’s personal rights the damages are
awarded as general deterrence for the benefiteoptiblic at large, be
justified? Such an award tends, | suggest, “to lthe difference
between private law and public law” (per Lord Dighan theGouriet
case at 496). It is, | suggest, unprincipled. In opynion, a deterrent
element in an award of vindicatory damages shoeldirbited to an
amount calculated to deter the wrongdoer from &rrinfringements
of the victim’s rights.

The conclusion | come to, therefore, the concludidrave already
foreshadowed, is that damages awards should betatiresither to
compensation for loss or damage or to vindicatibrights infringed.
As to punitive damages, they should be treated wh#h extreme
caution that any anomaly warrants and the mann&ich punitive
damages have developed in the United States sbeWtdpt in mind.

Punitive damages awards in the US have come, lestigy represent
a very great current problem in the tort systenthat country. The
problem was recognised and addressed by the USi@ep€ourt in
the State Farm Mutual Automatic Insurance Co. case in 2002 The
case was based on a bad faith rejection by anansarcompany of an
insurance claim arising out of a serious motor dexi. A jury had
awarded $2.6 million compensatory damages and $tdlton in
punitive damages to the claimant. The trial judg&Jtah reduced the
compensatory damages to $1 million and the pundamages to $25
million but the Utah Supreme
* 538 US 1 (2003)
Court restored the $145 million punitive award. TU& Supreme
Court, however, held that the $145 million punitiaevard was
excessive and a violation of the Due Process Clais¢he US
Constitution. Justice Kennedy, who gave the majqutigment, cited
with approval fromBMW of North America v Gore ((1996) 517 US
559) (“punitive damages may properly be imposetutther a State’s
legitimate interests in punishing unlawful condaetd deterring its
repetition”) but referred also to the following cormant from the 2nd
Restatement of Torts — para 903
“In many cases in which compensatory damages iechunl
amount for emotional distress, such as humiliation
indignation aroused by the defendant’s act, trericlear line
of demarcation between punishment and compensationa
verdict for a specified amount frequently incluggesments of
both.”

This paragraph makes the point | have been tryongadke. If there is
no clear line of demarcation between compensati@h punishment,



the lines have become seriously crossed. The ldivhave become
incoherent. That may well have become the cadeeitUS. But it must
not be allowed to become the case here. The wayat@ sure it does
not become the case here is to concentrate onuttpoge for which
damages are being awarded. If deterrence is tlpopey whose are the
rights that are being protected? If protectionhef rights of the public
at large is the purpose, or if punishment of th@ngdoer is the
purpose, are those legitimate purposes to be paitspi@ civil court in
a private action brought on account of the infrmgat of the
claimant’s personal rights?

And, finally, | come to “curative” damages.

| don’t know if many of you read John Grisham. | &@me years ago
he wrote a novel called ‘The Rainmaker’. It was $hery of a young
newly qualified lawyer who brought a bad faith olaagainst a large
insurance company. The claim was not unlike thaheSate Farm
Mutual case. In the novel the claimant’s lawyer coachisdchent’s
response to an anticipated question in cross-exadimimas to what the
client intended to do with the huge sum of punitileanages she was
demanding, the purpose of the question being tosxper to the jury
as greedy and grasping in seeking a windfall awalek anticipated
guestion was duly asked. The coached answer was thi

“I don’t want a dime of your goddam money. I'm ggito give
the whole sum to leukaemia research.”

She got $40 million punitive damages.

So much for fiction. Now to real life. In Ohio 927 @fter the book
had been published), a claimant whose son had ki#led by a
collision with a train at a level crossing let & Bnown that the $10
million punitive damages she was seeking would laéd po a
charitable foundation whose object was the imprammof road
safety. The Ohio jury duly awarded $10 million piwe damages.
These were called ‘curative’ damages because tlmydnassist the
claimant’'s recovery from her feelings of distress her son’s
unnecessary death. Five years later, in 2002, the Supreme Court,
in another case directed, on its own motion, thgiogion of the
punitive damages the jury had awarded should gdmtite claimant
but to a suitable charity of the claimant’s choiece then, however,
the Oregon Supreme Court has ruled both that themnwst not be
told of a claimant’s philanthropic intentions rediaig the punitive
damages that may be awarded and, also, that tmel@mino power to
direct the payment to some other body, whetherobrcharitable, of
punitive damages awarded to a claimant. If and whenssues arising
out of curative damages awards come to be consideyethe US
Supreme Court, | would imagine that that Court witle with Oregon
on both issues. | mention this foray by US courte the proprieties of
damages awards made for ‘curative’ purposes inrdoddemonstrate



how awards of punitive damages lead the law intocoherence.
Punitive damages that constitute huge windfallsuayally, public
expense, tend to bring tort law into disrepute agndime general
public, however popular the awards may be with [Hleyers who
succeed in obtaining them. Attempts to meet theew#v public
reaction by introducing a charitable element ifte punitive awards,
compounds the anomaly and merely increases théeénence.

So, in my opinion, punitive awards should be avdideourts should
confine themselves to the two acceptable purposesdamages
awards, namely, compensation for loss or damageventication of
rights.
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