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Undue influence — Constructive notice — Husband and wife — Wife charging
E interest in home to secure liability of husband or bis business to lender — Risk of
undue influence — Circumstances in which lender on notice of risk — Steps to be

taken to protect wife and lender

Where a wife sought to impugn a transaction into which she had entered on the
ground of her husband’s undue influence their relationship did not fall within a
special category of case where an irrebuttable presumption of trust and confidence
arose. If she was able on the facts of the particular case to establish that she had
placed trust and confidence in her husband in the management of her financial affairs
and that the impugned transaction was not explicable in the ordinary way she could
rely on a presumption which, as an evidential forensic tool, shifted the burden of
proof to her opponent and could be rebutted on appropriate evidence by that party.
Since the fortunes of husband and wife were ordinarily bound up together, a
guarantee given by the wife with a charge on her interest in the matrimonial home to
secure her husband’s debts was not plainly to her disadvantage so as to be explicable
only on the basis that the transaction had been procured by his undue influence ( post,
paras 3, 14, 16, 18-19, 21, 28-30, 91, 93, 106-107, 153, 155, 156, 158, 161,
219-220).

Whenever a wife offered to stand surety for the indebtedness of her husband or
his business, or a company in which they both had some shareholding, the lender was
put on inquiry and was obliged to take reasonable steps to satisfy itself that she had
H  understood and freely entered into the transaction. The steps reasonably to be

expected of a lender in relation to past transactions were to bring home to the wife

the risk she was running by standing surety, either at a private meeting with her or by
requiring her to take independent advice from a solicitor on whose confirmation the (
lender might rely that she had understood the nature and effect of the transaction. In
respect of future transactions the lender should contact the wife directly, checking the ‘





































