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INSOLVENCY AND DIRECTORS DISQUALIFICATION LITIGATION 
1. On the basis that one size does not fit all and whatever the outcome of the consultation so far as any proposal which finds favour, the Chancery Bar Association consider that specific consideration should be given to insolvency litigation and directors disqualification litigation which is not particularly addressed in the sections of the Jackson report considering the recovery of CFA uplifts and ATE Insurance, DBAs and other related questions.

Insolvency litigation

2. Insolvency Practitioners litigate on behalf of the insolvent estate for the general body of creditors including trade creditors, employees and involuntary crown creditors (eg HMRC).

3. The Litigation which they may bring falls into 3 categories:

3.1 Proceedings to obtain information so as to put the Insolvency Practitioner broadly into the position which the insolvent individual, or the directors of the insolvent company, would have enjoyed and, in some cases, in a better position;

3.2 claims to realise assets which the insolvent individual or company could itself have brought e.g. recovery of book debts;

3.3 statutory claims arising from specific insolvency provisions brought to increase the pot of assets available to the creditors e.g. by recovering assets the subject of transactions at an undervalue or preferences. 

4. Parliament has long recognised the special status of insolvency and the various public interests involved (see e.g. the Cork Report
 and the discussion in the House of Lords decision in e.g. Re Pantmaenog Timber Co. Ltd [2003] UKHL 49; [2004] 1 AC 158).  Recognition of the importance of the administration of insolvent estates in the context of costs and legal proceedings was recognised by Parliament when the CFA regime was first introduced in 1995 to cover such claims. There are significant features of such litigation which warrant their being treated differently from ordinary claims and ordinary litigation.

5. The Insolvency Practitioner has a statutory duty to get in assets for the benefit of creditors.

6. There is a public interest in ensuring that creditors are paid.

7. There is a further public interest element in statutory claims which is recognised in the fact that the result of certain successful claims (for wrongful trading or fraudulent trading) is that the Court is given a discretion to disqualify a director without a separate application having to be brought by the Secretary of State (see section 10 Company Directors Disqualification Act 1986). 

8. Statutory claims (unlike ordinary claims to recover assets of the insolvent estate) may not be assigned and must be pursued by the Insolvency Practitioner only

9. Insolvency Practitioners are a regulated profession with duties to act properly.  As a general matter they act when in office in relation to an insolvent estate as officers of the Court who can be expected not to bring claims improperly or vexatiously.

10. It is an inherent feature of Insolvency Litigation that: 

10.1 the estate commonly lacks sufficient liquid assets to fund litigation

10.2 in most statutory claims and many type 2 claims the complaint is that the Defendant’s conduct has caused or contributed to that absence of funds. 

10.3 Insolvency Practitioners are personally liable for the inter partes costs in all personal insolvency claims, and all statutory claims in corporate insolvency  The legislative response to the Jackson Report may provide an opportunity to address this anomaly.

11.  Insolvency Practitioners are unwilling to take any significant risk of personal liability for the costs of such litigation. If insolvent estate has been stripped bare of assets it is unlikely that the appointed Insolvency Practitioner will be able to litigate at all.  
12. It is unrealistic to assume that meritorious cases will necessarily or even usually attract funding from creditors. In many cases there will be many small creditors each with insufficient interest in providing funding and even where there are large creditors the financial interest will be diminished by costs of the estate, Insolvency Services Account fees, and the shares of other creditors. (One notable exception is where there are a smaller number of very large creditors or cases where, e.g. HMRC is in effect the only creditor).
13. Insolvency Practitioners are frequently only able to pursue litigation to the extent that lawyers are willing to act on a CFA basis and that exposure to a risk of adverse costs orders can be met by ATE insurance.    Such claims involve not only the ordinary risks of litigation but the additional risk that judgments will go unsatisfied because of deliberate misconduct by Defendants.  Unless the CFA uplift and ATE premium are recoverable from the Defendants there is a serious risk that bona fide claims brought in the wider public interest by Insolvency Practitioners will not be brought at all.    Further the practical inability of Insolvency Practitioners to bring such claims will provide a perverse incentive to recalcitrant directors to strip the insolvent estate bare of any assets so as to make it more difficult for claims to be brought.

14. Whilst in the generality of litigation it may be thought unfair that the Defendant’s liability for costs should be affected by the manner in which the Claimant funds the litigation, in insolvency cases the requirement for CFA funding and ATE insurance usually flows directly from the conduct complained of (assuming the case is made out.) It is therefore not unfair that the unsuccessful Defendants in Insolvency litigation should at least potentially bear the cost of success fees and ATE insurance.

15. We broadly agree with the comments of the Association of Business Recovery Professionals to the effect that it would be preferable to leave in place the existing CFA regime in the case of Insolvency Claims, at least pending further and adequate research. Whilst Qualified One-way Cost Shifting may somewhat mitigate effects of the inability to recover ATE insurance premiums, its introduction would not provide sufficient comfort to Insolvency Practitioners to obviate the need for ATE insurance in most cases. 

Directors disqualification and bankruptcy restrictions proceedings
16. Many directors will be covered by Directors and Officers insurance in relation to Directors Disqualification proceedings.   One possibility would be to make such insurance mandatory and we notice that insurance has been suggested by others as a manner of ensuring defences by directors are properly funded.

17. We are aware of cases where the defence of disqualification proceedings has been funded by a CFA.   In such litigation we would suggest that the costs recoverability of the success fee and any ATE insurance should remain as present to ensure proper access to justice.
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