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“TRANSFORMING LEGAL AID: DELIVERING A MORE CREDIBLE AND EFFICIENT SYSTEM”

INTERIM RESPONSE OF THE CHANCERY BAR ASSOCIATION

INTRODUCTION

This is an interim response addressing certain parts only of the Consultation Paper.  We have requested a 7-day extension of time to submit further material on other parts but have to date received no response to that request.  What follows is therefore submitted in any event as a partial and interim response to the Paper.

The Chancery Bar Association is one of the longest established Bar Associations and represents the interests of over 1,100 members handling the full breadth of Chancery work at all levels of seniority, both in London and throughout England and Wales. It is recognised by the Bar Council as a Specialist Bar Association. Full membership of the Association is restricted to those barristers whose practice consists primarily of Chancery work, but there are also academic and overseas members whose teaching, research or practice consists primarily of Chancery work. 

Chancery work is that which is traditionally dealt with by the Chancery Division of the High Court of Justice, which sits in London and in regional centres outside London. The Chancery Division attracts high profile, complex and, increasingly, international disputes. In London alone it has a workload of some 4,000 issued claims a year, in addition to the workload of the Bankruptcy Court and the Companies Court. The Companies Court itself deals with some 12,000 cases each year and the Bankruptcy Court some 17,000.

Our members offer specialist expertise in advocacy, mediation and advisory work across the whole spectrum of finance, property, and business law. As advocates they litigate in all courts in England and Wales, as well as abroad.

RESPONSE
Eligibility, scope and merits
1. We agree that there should be a financial eligibility threshold for legal aid for cases in the Crown Court, however we consider that the Government should set this at a realistic level.  Purchasers of legal services on a private basis will not be able to achieve the same prices as the Government achieves through the legal aid scheme, and that is all the more so as the Government drastically reduces the prices that it pays.  In order to earn any kind of reasonable living for a professionally-qualified person (i.e. someone who has incurred the substantial costs of professional qualification and training over many years), solicitors, barristers and legal executives will need to charge higher rates for their private work.  The Government will also need to take into account that the more defendants who privately represent themselves, the higher the costs that the Government will incur when such defendants are acquitted, in whole or in part, of the charges that they face.  If that is going to act as a disincentive to prosecuting cases that satisfy the existing criteria for prosecution then it is profoundly against the public interest.  Further, in this regard, the proposal to reimburse acquitted defendants at legal aid rates is wrong in principle, since privately-funded defendants will not be able to acquire services at legal aid rates: they should be reimbursed the expenses that they have incurred in defending themselves provided that these are shown to be reasonable and proportionate, taking into account current market rates.
2. We do not agree with the premise of the consultation paper that public confidence in the fairness and efficacy of the legal aid scheme has waned.  On the contrary, research recently commissioned by the Bar Council has shown that public confidence in the system is high.  It is the Government’s confidence in the system that has waned.  The Government should not visit on the whole of the legal aid system its displeasure with the antics of assisted persons and their lawyers in particular egregious cases.  Instead it should invoke the sovereignty of the Parliament of this country to legislate to deal with those cases in an appropriately robust manner.
Introducing competition in the criminal legal aid market
3. We do not agree that price-competitive tendering should be introduced at all for the provisions of litigation services and for advocacy services in the magistrates’ courts, and certainly not a tendering system artificially constrained by an across the board reduction of 17.5% on current fees.  Rates currently paid for such work are at or below the threshold of financial viability for the professionals who provide the services, let alone an appropriate rate of pay for skilled professional persons.  The appropriate levels of remuneration (in 2008) were set by the Carter Review.  Since then the Government (and the previous Government) has reneged on successive occasions on the implementation of the recommendations of Carter, by significantly reducing, rather than increasing, the rates of pay.  

4. There are no economies of scale that can be achieved while maintaining an appropriately high level of service.  The notion that these can be achieved by PCT and/or by imposing a reduction of 17.5% in fees paid is unrealistic in the extreme.  The inevitable effect – one which we suggest that the Government intends but does not have the courage to admit openly – will be that the quality of advice to and representation of defendants will significantly decline, and that many defendants will be inadequately represented.  Not only will this not save money – as the financial consequences of poor representation of defendants will in the long run outweigh the headline savings – but it will do irreparable damage to the reputation of the system of justice in this country.  We quote from paragraph 2.1 of the Consultation Paper:
“In Britain, we have a justice system of which we can be proud and which justly deserves its world-wide recognition for impartiality and fairness. As part of that system, legal aid helps thousands of people a year to access justice and ensure fair outcomes.” 

The justice system of which we can be proud and which is held up as a paragon throughout the world will be considerably diminished by the proposed reforms.  Corners will be cut, the standard of advice and representation will significantly decline (because those able and talented members of the legal profession will diversify and do other work and will not continue to work at rates of pay that are no viable), and – contrary to the overriding objective of the criminal courts – the innocent will be convicted and the guilty will be acquitted.  

5. Not only will this be a dereliction of the Government’s duty to its citizens, and therefore probably unlawful unless the reforms are enshrined in primary legislation, but the reputation of this country will be damaged as a result.  We would remind the Government that the legal services industry in this country contributes something over 2% of GDP and over £2bn in invisible exports (to which this Government in particular has frequently alluded, with apparent approbation).  Those earnings depend fundamentally on the high reputation of this country’s justice system.  Once the reputation of the justice system is publicly damaged, the harm will not be restricted to the domestic environment or limited to the criminal justice system.  Harm is easily done and very hard to rectify.  A damaged international reputation for English justice is very likely to harm the interests of those who provide legal services to international clients, with corresponding damage to the Treasury.  There are very substantial and mature competitor legal markets in the world, both for litigation and arbitration (eg. Dubai, Singapore, New York), which London is increasing hard-pressed to compete with.  The reason we succeed, to date, is the very high reputation of our advocates and judiciary for achieving justice in all cases.  

6. In short, we see the Government’s proposals for competitive tendering for services or a 17.5% reduction as likely to result in (a) a marked deterioration in the provision of services in criminal cases leading inevitably to injustice in a significant number of cases, and as a result (b) harm to the reputation of this country’s justice system, which is likely to do consequential harm to other areas in which legal services are supplied, to the benefit of lawyers in this country and the Treasury. 
Reforming fees in criminal legal aid

7. The views that we have expressed above about the impact on the reputation of the courts of England and Wales for quality and justice apply equally to the reforms proposed in Chapter 5.

8. We cannot conceive how the already substantially reduced fees for criminal advocacy in the Crown Court can be reduced by a further 35% (on average) (30% for VHCC cases) and barristers or solicitor advocates still be able to make a living out of carrying on this kind of work.  Dedicated criminal advocates are already very hard pressed to make a reasonable living on the basis of criminal legal aid fees.  Many that are known to the authors of this response have had to diversify significantly out of crown court legal aid work in order to make ends meet.  A further 35% reduction overall will inevitably result in many or most of those advocates doing much less or no Crown Court work.  The able ones will diversify further, according to their ability to do so.  What will be left, in consequence, is a rump of less able advocates who are demotivated and determined to do no more than the minimum required to earn the reduced fees on offer.  The impact that this will have on the performance of the Crown Court should be obvious to any intelligent reader.  In the first place, apparent savings on advocacy fees will be lost through inefficiencies, aborted trials and re-trials resulting from the poorer quality of representation.  Court time will be lost because the advocates are not of the higher quality required to make difficult trials run as smoothly as they can.  Injustices will result.  The reputation of the system of justice in this country will suffer.

9. More specifically, in response to the particular proposals, we find it extraordinary that the advocates, who are there to advise and represent but not decide what the client should do, are being heavily incentivised to persuade the client to plead guilty.  It is, with respect, absurd that the same fee should be payable for an early guilty plea as for two days of trial.  The idea that daily fees should reduce after day 3 is equally peculiar.  Is it being suggested that trials that are estimated to last 10, 20 or 30 days ought to be dealt with in 3 and that the advocate is in some way to be penalised for the trial taking longer than 3 days?  
10. We do not agree that fees paid under VHCC contracts have attracted public opprobrium, though certain parts of the press consider gross sums paid in individual cases to be newsworthy items.  VHCC cases are treated as a separate category and remunerated differently (which the Government does not propose to change) for a good reason.  They are the most complex and difficult cases to prepare and try.  There is no suggestion in the consultation paper that current rates of pay are excessive.  There is simply an arbitrary proposal to cut the fees paid by 30%, without any justification save that the Government wishes to reduce the money spent on legal aid.  A 30% cut in the fees paid for such cases is wholly unrealistic and will result in the adverse consequences described above.  Using statistics such as the total amount of fees paid in one year (NB not earned in one year by work done in that year) to 5 higher earning advocates does not illustrate any need to reduce fees across the board by 30%.  
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